STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

W SCONSI N COUNCI L 40, AFSCVE, AFL-CIO
: Case 1
I nvol vi ng Certain Enpl oyes of : No. 44048 ME- 3005
: Deci sion No. 26664
MUSCODA SOLI D WASTE COWM SSI ON

Appear ances:
M. Lawence Rodenstein, Representative, Wsconsin Council 40, AFSCME,

T AFL-CIO, 5 Odana Court, Madison, Wsconsin 53719 on behal f of the
Petitioner.

Kramer and McNamee Law Offices, by M. N ck Kranmer, 1038 Lincoln Avenue,
Fenni nor e, Wsconsin 53809, on behalf of the Solid Waste
Conmi ssi on.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND DI RECTI ON OF ELECTI ON

Wsconsin Council 40, AFSCME, AFL-CIQO having on My 21, 1990, filed a
petition requesting the Wsconsin Enploynent Relations Conm ssion to conduct an
election anong all regular full-tine and regular part-tine enployes of the
Solid Waste Conmi ssion but excluding supervisory, managerial, confidential,
craft and professional enployes to determ ne whether said enployes wish to be
represented for purposes of collective bargaining by Wsconsin Council 40,
AFSCVE, AFL-CIG and hearing in the matter having been conducted on August 13,
1990 in Miscoda, Wsconsin before Miry Jo Schiavoni, a nenber of the
Conmmission's staff; and a stenographic transcript having been nade of that
heari ng which was delivered on Septenber 6, 1990; and the parties having wai ved
the filing of briefs; and the Conm ssion having reviewed the evidence and
arguments of the parties, and being fully advised in the prem ses, nakes and
i ssues the follow ng

FI NDI NGS OF FACT

1. That Wsconsin Council 40, AFSCME, AFL-CIO hereinafter the Union,
is a labor organization having its offices located at 5 Qdana Court, Madison,
W sconsi n.

2. That the Miuscoda Solid Waste Commission, hereinafter the Enployer,
is <created pursuant to Sec. 66.30, Stats.; that it is conposed of
representatives of three counties, Gant, Richland and lowa, and the Village of
Muscoda who supply the funds and nake the nanagenent decisions involved in the
operation of a garbage and waste disposal facility; that the Conmission is
conprised of a 15 nenber board, six nenbers being appointed by Gant County,
three by lowa County, three by R chland County and three by the Village of
Muscoda; and that since its inception in October of 1989, the Conm ssion has
operated and continues to operate an incinerator for solid waste disposal and a
recycling separation program

3. That this proceeding concerns a petition for election filed by the
Union seeking an election anmong all regular full-tine and regular part-tine
enpl oyes enpl oyed by the Muscoda Solid Waste Conmi ssion, excluding supervisory,
managerial, confidential, craft and professional enployes; that the Enployer
argues that all enployes are tenporary enployes and ineligible to vote based
upon the precarious financial and operational condition of the Enployer, but
that the petitioned-for unit is appropriate should the Wsconsin Enploynment
Rel ati ons Conmi ssion reject this argunent.

4. That the parties have stipulated that General Manager Gerard Curti,
and Supervisors Allen Schneider and M ke Drone are excluded from the bargaining
unit as supervisors; that Joe Drone is an engineer who is excluded as a
pr of essi onal enploye; and that Rhonda Walz is a secretary who is excluded as a
confidential enploye.

5. That the Enployer currently enploys approxinmately 24 enployes as
recycl ers and seven enployes as incinerator operators either full-time or part-
time; that when they were hired, none of the enployes were informed that their
positions were tenporary nor have they been informed of this as of the date of
hearing; and that the Enployer will continue to enploy said enployes in their
current capacities until it nakes substantial changes in its operation or
ceases to operate.

6. That in Decenber of 1988, the Village of Miscoda was operating an

incinerator out of the facility currently being run by the Enployer; that the
facility was designed to dispose of solid waste, nunicipal, comercial and sone
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i ndustrial wastes; that waste is brought in a raw formto the facility where
recyclable materials are punped out; that the remainder is placed into one of
two conbusters and burned, with the steam energy which results being sold to
industries within the limts of the Village of Mscoda or to the Village
utility; and that the Village of Miscoda owns the recycling center and
equi prent; and that in Cctober of 1989, the Village, having secured financing
and conmenced operating the facility, turned it over to the Enployer.

7. That the Enployer's operation from Cctober of 1989 to date has been
in a shake-down phase; that the facility is functioning at 50 percent capacity
and only able to operate five days a week rather than the seven which were
i ntended; that there are a nunber of structural and nechanical problens al ong
with design deficiencies in the facility; that the Enployer has not received
its operating permt fromthe Departnment of Natural Resources; that consultants
are currently ascertaining whether the facility is repairable and, if so, the
cost of repair; that the Enployer's ability to acquire an air quality permt
needed to continue operating from the Departnent of Natural Resources is
uncertain; that a new | aw enphasi zi ng curbside recycling places the Enployer's
recycling operation in jeopardy; and that the operation is currently running at
a deficit.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on makes and issues the foll ow ng

CONCLUSI ONS OF LAW

1. That the Miscoda Solid Waste Commission is a nunicipal enployer
within the nmeaning of Sec. 111.70(1)(j) of the Minicipal Enploynent Relations
Act .

2. That all regular full-tinme and regular part-tine enployes enployed
by the Miscoda Solid Wste Conm ssion excluding supervisory, mnanagerial,
confidential, <craft and professional enployes constitute an appropriate

collective bargaining unit wthin the neaning of Sec. 111.70(4)(d) of the
Muni ci pal Enpl oynent Rel ati ons Act.

3. That a question of representation wthin the meaning of
Sec. 111.70(4)(d) of the Municipal Enploynment Relations Act has arisen anobng
the municipal enmployes in the collective bargaining unit set forth in
Concl usi on of Law 2 above.

4. That the enployes described in Finding of Fact 5 are not tenporary
enpl oyes, but are regular full-time and regular part-time enployes eligible to
vote in the election.

5. That it is appropriate to proceed with the election in the instant
circunmst ances notw thstandi ng uncertainty as to the continuing operation on the
part of the municipal enployer.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Conm ssion makes and issues the follow ng

DI RECTI ON OF ELECTI ON

That an election by secret ballot shall be conducted under the direction
of the Wsconsin Enploynent Relations Commission within forty-five (45) days
fromthe date of this directive in a collective bargaining unit consisting of
all regular full-tine and regular part-tinme enployes of the Miscoda Solid Waste
Conmi ssion but excluding supervisory, nanagerial, confidential, craft, and
pr of essi onal enpl oyes, who were enployed by Miscoda Solid Waste Conmi ssion on
Cct ober 30, 1990, except such enployes who nmay prior to the election quit their
enpl oynent or be discharged for cause, for the purpose of determ ning whether a
majority of said enployes voting desire to be represented by the Wsconsin
Counci| 40, AFSCME, AFL-CIO for the purpose of collective bargaining wth
Muscoda Solid Waste Conmi ssion over wages, hours and conditions of enploynent
or whether such enployes desire not to be so represented by said |[abor
organi zati on.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 30th day of Cctober,
1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

- 2- No. 26664



WIilTiam K.  Strycker, Conm ssi oner
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MJUSCODA SOLI D WASTE COWM SSI ON

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND DI RECTI ON OF ELECTI ON

Position of the Parties

The Employer clains that all of the enployes in the unit sought by the
Union are tenporary enployes enployed on a day-to-day basis wthout a
reasonabl e expectation of continuous enploynment beyond a few days, and
therefore are ineligible to vote or to be included in the unit. The Enployer
further argues that it is inappropriate to conduct an election under the
circunmstances outlined in Finding of Fact 7. However, should the enployes be
found not to be tenporary and conducting an el ecti on be found appropriate under
the circunstances, the Enployer stipulates that the unit described in Finding
of Fact 3 is appropriate.

The Union asserts that the degree of uncertainty existing in this case is
not sufficient to warrant denying the enployes in the stipulated bargaining
unit an imediate opportunity to obtain representation if that is their
majority will. It stresses that there is no evidence that these enployes do
not have a continui ng expectation of enploynment. It also points out that there
is no evidence that financial and other support from the three participating
counties and the Village will in fact be discontinued.

DI SCUSSI ON:

In the transcript of the hearing, the Enployer stipulates that it is a
muni ci pal  enpl oyer. However, because the Examiner has expressed sone
uncertainty as to the accuracy of the transcript, we find it appropriate to
di scuss and decide this issue. As Finding of Fact 1 indicates, the Enployer
consists of four political subdivisions of the State cooperating in a joint
venture pursuant to the provisions of Sec. 66.30, Stats. W believe such
operation falls squarely within the definition of "nunicipal enployer" set
forth in Sec. 111.70(1)(j), Stats.:

any city, county, village, town, netropolitan sewerage
district, school district, or any other political
subdi vision of the state which engages the services of
an enploye. . . (enphasis added).

W have previously found that a water comm ssion established by three
separate municipalities was a nmunicipal enployer. 1/ Simlarly, we have
concluded that a hospital and nursing hone operated by a city and a county was
al so a nunicipal enployer within the meaning of Sec. 111.70(1)(j), Stats. 2/
We can discern no significant distinction between the facts of those cases, and
the facts herein. Thus we again conclude that a joint venture operated by
political subdivisions of the State is a nunicipal enployer within the neaning
of Sec. 111.70(1)(j), Stats.

The Enployer contends that none of its enployes are eligible for
inclusion in the bargaining unit because all of its enployes are "tenporary
enpl oyes. " A tenporary enploye has been defined by the Conmmission as an
enpl oye who |acks an expectation of continued enploynent, and such enployes
have been excluded from voting eligibility because, as a result of their
tentative enploynent status, they do not have the requisite comunity of
interest with other regular full-time and regular part-tine enployes. 3/ \en
defining a "tenporary enploye,” we have held that nere uncertainty as to
whet her funding will continue is insufficient to support a conclusion that
enpl oyes | ack a reasonabl e expectati on of continued enpl oyment. 4/

1/ Cty of dendale, et al, Dec. No. 7158 (WERC, 5/65).

2/ Menorial Hospital and Nursing Hone, Dec. No. 10094 (VERC, 1/71).

3/ Mani t owoc County, Dec. No. 15250-B (WERC, 9/77).

4/ Pittsville School District, Dec. No. 21806 (VERC, 6/84).
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Under the above standard, it is evident that the Enployer's enployes are
not tenmporary. They were not informed either at the tinme of hiring or at any
time thereafter that their enploynent status was limited in duration. Mor e
i nportantly, as noted above, nmere uncertainty as to funds or, in this case, the
continuing nature of the Enployer's operation is insufficient to establish that
they are all tenporary enployes. 5/

The Enpl oyer further argues that until it is known what changes wll be
made in its operation or even whether it wll continue to operate, it is
i nappropriate to conduct an el ection. It contends that these enpl oyes ought

not be put to a choice of union representation or no union representation in
view of the significant wuncertainties about their job security and the
Enpl oyer' s conti nui ng operation.

The Conmission has already addressed this issue. In Qutagam e County
(Riverview Health Center) it stated:

In cases of this kind, we nust balance the possibility

t hat future operational changes will make the
stipulated unit inappropriate or render the current
enpl oye conpl enent unrepresentative of future

conpl enents of nonsupervisory Riverview enployes,
against the interests of the current conplenent of
enpl oyes in i medi ate exercise of their statutory right
to choose whether to bargain collectively with the
Enpl oyer through a najority representative. 6/

Just as in Qutagam e County, here the Enployer has shown, at best, that it nmay
be making significant changes in the nature of its operation at sone tine in
the future. If and/or when these changes cone about, certain of the current
enpl oyes may be deprived of a reasonabl e expectation of continued enpl oynent or
the stipulated unit nmay be rendered inappropriate at that tine. However, at
this tine, no date certain exists as to when any nmaterial changes wi |l be nade.

Wiere the uncertainty presented here is really no greater or |esser than
that faced routinely by private enployes and there is a substantial statutory
interest in providing the current enployes with a pronpt opportunity to vote on
representation, the speculative possibility that significant change will occur
in the future is insufficient to warrant postponing or delaying an election.
The prospect of significant change which may create job security and other
enpl oye concerns is not a reason to deprive enployes of their statutory rights
to decide as to whether or not they wish to be represented for purposes of
col I ective bargai ni ng.

Accordingly an election is directed in the stipulated unit set forth in
Concl usi on of Law 2.

Dat ed at Madi son, Wsconsin this 30th day of Cctober, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conmm ssi oner

WIiTiam K.  Strycker, Conm ssioner

5/ Al though we decline to find the enployes specified in Finding of Fact 5
to be temporary, even if we accepted this argument, we would hold them
eligible to vote albeit in a unit of tenporary enployes. The Enployer is
contending that all of its enployes are tenporary. Inasmuch as they all
share the sane enploynent status and share a comunity of interest with
each other as municipal enployes, they would be eligible to be included
in their own tenporary enploye bargaining unit and would be entitled to
exercise voting rights in that unit.

6/ Qut agam e County (Riverview Health Center) Dec. No. 22269 (WERC, 1/85).
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